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Significant resmbursement ramifications, legal challenges may loom

I_H_*y Coheerfes A, Labaaed ’ .
edicaid is a program of shared responsibili-
rv. Fach stare independenty administers is

M o Medicaid prograom within broad feder-

al parsmeters.' Eligibilin and coverage can vary
P el ) & ¥
widely from siate (o state,

Although the federal government pavs for ar least
hall ol the Medicaid eX e nelitures, states are
required to provide a "non-dederal share” of all
Medicaid expenditures. The matching race for most
Medicaid expendineres is determined by the Federal
Medical Assistance Percentage (FMAP), which is set
for cach state according to a formula in federal L
States use a variely of methods for providing the non-
federal share, including state general revenues,
provider taxes, and intergovernmental transfers
(1GTs), The Medicaid statue explicitly requires only
that “not less than 40 per centum” of the nonfeder-
al share be provided by the siate itself ®
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CMS revises MSP rcqmremﬂﬁs fnr reference

lal services ki 3
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This article describes apparent changes by the
Centers for Medicare and Medicaid Services (CMST)
with regard (o regulation of IGTs as they are used by
states to provide the non-lederal share of Medicaid
expenditures. CMS is engaged in a broad review of
financial arrangements used by states, and 1GTs have
been an important focus,

CMS appears to have signilicantly changed is pol-
icy regarding when and which 1G1E are allowable,
This change huas serious implications for smate
Medicaid programs and for providers that rely on
Medicaid reimbursement. Furthenmore, CMS's new
policy, us expressed in a lewer o the Chair of the
Senate Finance Committee, appears 1o condlict with
prior policy in ways that leave the new policy open to
legal challenges.

Background

Intergovernmental transfers are public funcds
transferred from one governmental entily to anoth-
er. In the Medicaid context, this usually involves a
transfer from a governmental agency to the siae
Medicaid agency, which then vses those tansterred
funds as the required noo-federal share of a
Medicaid expenditure by the Medicaid agency
These are often used in the context of siates provid-
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ing supplemental payments to providers, most
notably Medicaid dispropordonawe share hospital
(DSH) paviments and supplemental Me dlicaiad pay-
ments, often involving the Medicaid upper payment
hmit {LIPE).

Since the original enactment of the Medicaid
statute in 19685, the statute has required thar the state
provide its share of the financing of the program.
The state, however, has never been required to pro-
vide its share strictly {rom state funds, The Medicaid
statute has alwavs authorized states 1o use local gov-
ernment funds s 2 source of Anancing for the pro-
gram, explicitly requiring that only “Anancial partic-
ipation by the State equal Lo not less than 4 per cen-
tum of the non-Federal share of the expenditures

per

under the plan ., . J™

[n other words, states may derive up to 60 pereen
of the non-federal share from sources other than
state general revenues. “Local sources”
cally mentoned. It is not insignificant that the
statute refers to the “non-Federal share” and not the
“Stare share” of Medicaid expendinures.

are specifi-

Pursuant 1o this statutory authority, CMS has reg-
ulations in place {essentially unchanged since 1977
allowing states to use “public funds” as a source of
Medicaid financing:

1. Public funds mav be considered as the State's
chare in claiming FFP [Federal
Participation] i’ they meet the conditions speci-
fied in paragraphs (b) and (c) of this section.

Financial

2. The public funds are appropriated directly to the
State or local Medicaid agency, or wansferred
from other public agencies fincluding Indian
wribes) to the State or local agency and under 1ts
administuzanve contrel, or certificd by the con-
tributing public

agency as representing expenditures eligible Tor FFP
uniler this section.

3. The public funds are not Federal funds, or are
Federal funds authorized by Federal law o be
used to march other Federal funds,”

Despirte its long-standing acceptance as part of the
Medicaid program, the non-federal share has neca-
sionally caused controversy, Far example, in 1985,
(MS permitted state expansion of “provider dona-
tions.™ this mechanism, states could
request that providers "donate” money 1o the

lhrough

Medicaid program, which the states then vsed o
finance Medicaid pavinents. This mechanism, com-
bined with disproportionate share hospital (DSH)
pavments, led to some excesses, since states could
suarantee that the providers would not be harmed

and states were able o generate large amounts of

federal financial participation (FFP), By [UU0, CMS
was struggling to control what they saw as “the poten-
tial for use ol these revenues o affect unfairly the
Federal share of Medicaid expenditures,”™

In 19491, Congress pussr.d legislation to limil il
untary donations and provider axes e .‘;]‘JtL‘iﬁL‘;ﬁH}-
preserved [GT5" The 1991 legislation, in lact,
explicitly restricted CMS from regulating many 1GTs:

[T]he Secretary may ot Testrict Stales’ wse ol
funds where such funds are derived from
Srate or local taxes (or funds appropriated o
State university teaching hospitals) trans-
ferred from or certificd by units of govern-
ment within a Stare as the non-Federal share
of expenditures...regardless of whether the
unit of is also a health care
prowider. . .

EOVETTLTIELL
1

The following year, in the context of ssuing regu-
lations regar flll'lh the new legislation, CMS specifical-
Iy said that, “undl the Secretary adopts regulations
changing the treaunent of intergovernmental trans-
foor, States mav continue o use, as the State share of
medical assistance expenditures, transferred ar certi-
fied funds from any gooernmental soure . . . S OMS
has repeatedly stated in various regulatory issuances
that it has limited authority to regulate 1raml|. s and
has declined to exercise its limited authorin™

Despite the statitory restriction, CMS has period-
ically targeted payments that wse 1GTs, including
DSH pavinents and certain targeted supplemental
Medicaid payments. CMS's concern is the same con-
cern that it had with regard 1o donatons and axes n
the early 1990s: Because the structure of the
Medicaid program allows stales flexibility, CMS is
concerned that states may misuse tederal funds. For
example, CMS claimed that the “continued Hexibili
iy that states had to abuse 115" was part of the rea-
som for UPL regulation revisions in 20017 Congress
and OMS have undcrmlu.:n a number of legislative
and regulatory actions to try to curtail abuse | 1:1 |=-t:-|h
DSH payments and other Medicaid pavments.

CMS Action and Congressional Questions
CMS appears to be currently focused on Medicaid
financing, including IGTs. At some point in 20005,
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CMS began to ask states @ standard set of questions
that must be answered before a state plan wmend
ment (SPA) will be approved, including questions
about financing.”® CMS also began making demands
on state Medicaid agencies, including the demand
that “all intergovernmental ransfers” be eliminated
before an SPA would be approved.” '

In early 2004, a number of members of Congress
and congressional delegations wrole letters o NS
requesting clarification about how the policy would
impact their stte, In particular, the Towa congres-
sional delegation, led by Senate Finance Committee
Chairman Charles Grassley, wrote a letter lo Acting
CMS Administravse Dennis Smith on March 12,
2004, with regard to two pending stale plan amend-
ments for Iowa, The Tetter specifically requested six
picces of information:

1, The number and names of staes currently under-
taking corrective action pursuant Lo @n agree-
ment with CMS.

2. The terms of completed cormective action agree-
menis,

3. The specilic criteria for determining whether an IGT
conforms w the requirements of § 1905w {6,

4. Whether ©MS is requiring, as i condition of

approval of new 8PAs a phase-out of all IGTs that do
not conform to the requitements of § 1905(w) (6).

IGTs are being uniformly applied o all stes
involved in such phisc-cars,

& A copy of the gudelines CMS is providing 1o
states curvently undergoing, or that bave com-
pleted, corrective action,"

The CMS Letter

In a lewer dated April 28, 2004 (the CMS letter},
new CMS Administrator Mark McClellan responded
to Grassley's questions, The CMS letter makes a num-
ber ol distinct points in responding to Grassley's
request for information. In addition 1o providing
information aboeut the number of state plan amend-
menis that it has reviewed and asserting that “ques-
tions and remedics (if needed)” have heen applicd
equally arross states, CMS states that it distinguishes:

a true, protected 1071 in which a state shares
its cost ol the Medicuid program with local
units of government, from an unprotecied

5. Assurances that the terms of the phase-ouls of

Syecyeling” mechanism under which pay-
ments (o providers for services are returned to
the state. “Recyveling”™ hus the effect of shifting
the cost of the program from state/local gov-
crmments Lo the Federal Government, thereby
increasing the Federal match rate. A true [GT
does not have this effect.”

CMS goes on (o state that it is not approving SPAs
that would create new recveling mechanisms and is
working with stales coonperatively o rerminate exisl-
ing recveling mechanisms, At the same time, CMS
states that it “does not intend to pursie issues relat-
ed to” [GTs in prior years,

WS also defines the eriteria for whether an 1GT
conforms ta § 1905 {w) (6) (A), which is the 1991 pro-
vision prohibiting CMS from restricting 1GT.7" CMS
labels as “protected” those 10GTs which it is prohibit
ed from restricting.

Finally, CMS announces 2 distinction between
entities considered “public” and the siatcory e
“unit of state or local government,” which is used in
& 1903w {6) (Al As stated in the leter

Defining an entity as public does not, by iself,
prove that an entity is in fact a unit of govern-
ment. As discussed above, entides eligible to
make protected IGTs/CPEs must he units of
state or local government, which means that
such an entity cmbodies the same characteris-
tics as the applicable unit of government with-
in the siate.”

The GMS Letter Represents
a Change in Policy

The CMS letter reflects a number of changes in
CMS policy regarding 1GTs. Although much of the
letter explicitly defines what is “protected” under 3
1903 (w) (5 (A), OMS has never before explicitly
defined this category. CMS's new interpretation of
the statwtory language is not reflected in, and at
times conflicts with, the existing regulation regard-
ing 1GTs. Furthermore, CMS's decision (o not
approve STPAs that mvodve (pre.l;unm.hl}' only “unpro-
tected”) recyeling mechanisms and o terminate
existing recycling mechanisms “on a prospective
basis" represents an explicic break in prior policy
regarding 1615, As CMS has not sufficiently defined
“recycling,” there is uncertainty regarding the full
scope of the policy implications,

Much of the letier interprets the language ol §

1003 (w) (6} {A), which places limits on CM5’s ability '«

0 restrict 1G1s. With regard to the stattory lan-
puage regarding “units of government within a
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State,” however, CMS provides more detail than it ever
has previously. The CMS letter states explicitly that this
language does not mean "any entity considered “pub-
lic’ by the state.” In addition, the leter places a num-
ber of conditions on wansfers by providers that are
“units of government” in order (o be “profeced.”

In particular, the governmental provider must
“have access to state or local lax revenues,” which
means that “the provider must either have direct tax-
ing authority or must be able o access funding as an
integral part of a4 governmental unit with taxing
authority . . . so that no contractual arrangement with
the state or local government is necessary in order o
the healih cave provider to receive s reventies.” ™

This is in direct comllict with the existing regula-
tioms, which state simply that “public funds may be
considered as the State’s share in claiming FFP QL
appropriated L .. or wansierred [rom other public
agencies .., or certified by the contibuting public
agency ... ." Never before has GMS provided adedi-
tional conditions on the regulatory language regard-
ing the definition of a public agency,

[t is possible to read the language of the CMS let-
ter as providing onlv additional detail regarding pro-
tected [GTs and, therefore, not r.ﬂtl[lit‘.til‘lg with the
biroader regulatory language. In preamble langnage
in 1991, however, CMS appears to recognize that it
contld make a regulatory distinclion between certain
tvpes ol transfers and chose not o do so.™

In the 1991 preamble, CAS makes no distinction
between the statutory language of “unit of govern-
ment” and “public,” The preamble, in reatfirming
regulatory language using the term public, says that
states may continue to use funds transferred or certi-
fed funds from any “governmental” source,
Furthermore, if the language in the CMS letter pro-
vides only additional derail regarding the protected
category ol IGTS, the language is meaningless, since
CMS has not made any regulatory distinction
between protecied and unprotected Irls,

Similarly, CMS's decision (o notapprove SPAs that
involve recyeling mechanisms and o terminate exisi-
ing recyeling mechanisms on a prospective basis s an
explicit break in prior policy regarding 1GTs.
Although the regulations do require that public funds
Ej{:iug mransferred or ceriificd not be federal funds™
CMS has never provided any definition of this require-
ment., CMS recognizes that its new statement is o
change in policy by agrecing not W pursie related o
prior years. Furthermaore, CMSs cursory description
i its letter does not provide sufficient cortaingy for
seates regarding what is and is nol permitred,
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CAMS states that * [R]ecycling' has the effect of
shifting the costof the program from statelocal gov
crnments 1o the Federal Government, thereby
increasing the Federal match rate.™ Although this
statement describes the impact of a recveling mecha-
nismn, it fails to acmally define the characteristics ol a
recycling mechanism, Given the longstanding
acceplance of intergovernmental wansfers in the
Medicaid statute and in the administation of the
program, this description is not enough.

Implications and Conclusion

As demonstrated in the April letter to Grassley,
CMS has clearly chunged il policy regarding inter-
gpovernmental transfers. Given the longstanding
acceptance of 1GTS in the Medicaid statnte and the
reliance of many staes on 1GTs, particularly for
financing supplemental payments to certin groups
ol providers, this may have significant ramilications
on reimbursement. At the same time, there are
aspects of GMS's new policy thar appear to conflict
with existing regulations and puidance and which
thus may leave COMS open to legal challenges.
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842 LEC § 1806 (1), The FMAP must be between 3 percent
and B3 percent.

S0 4% US.C 8 15%Gadai2),

4, Prior 1o 200X, CMS was veferred 10 a3 the Health Care
Financing Adminisrration (HUEAD, For ease of relerence, CMS
b5 usieed b pefer to bt CMES and s predecessor FLCEA,
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